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In The Court of Smt. Priyanka Saikia, AJS, Munsiff 

No. 2, Sonitpur, Tezpur 

 

Misc(J) Case No. 19/2020 

Kukheswar Nath –vs- Durgeswari Devi and others 

 
12.05.2022 

 The learned advocates for both the parties are 

present.  

 The opposite party has filed written objection  

against the petition.  

 Heard both sides.  

 Perused the record together with the record of 

connected main suit (T.S. No. 73/2018).  

 Now, by this order, I am going to dispose of the 

instant matter on merit.  

 This Misc. case has arisen out of the petition No. 

242/2020 dated 13.02.2020 filed by learned advocate for 

petitioner/plaintiff for amendment of the plaint under Order 

I RULE 10(2) and Order Vl Rule 17 read with Section 151 

of Civil Procedure Code, 1908. 

 Copy of the said petition has been received by other 

side. The said petition is registered as instant Misc. case.  

 Heard both the sides in regard to petition on the 

earlier date.  

 The plaintiff has stated in his petition that the instant 

petition was filed by the Plaintiff impleading Sri Nabin 

Newar as Defendant No. 2. That the defendant has stated 

in her written statement that she has let out on lease part 
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of the suit land to Sri Nabin Newar, son of Late Gopal 

Newar for tea sapling and tea cultivation on 06.04.2002 

and there is a shed with roof over 1 Bigha of the said plot 

of land. That the presence of Sri Nabin Newar, son of Late 

Gopal Newar as defendant No.2 in this case before Hon’ble 

Court is necessary in order to enable the Hon’ble Court 

completely to adjudicate upon and settle all questions 

involved in the suit, be added. 

 Plaintiff further stated that plaintiff is an illiterate, 

poor and simple villager. The plaintiff has been residing at 

a distance of about 45 KM from the Hon’ble Court and due 

to poverty could not meet with his advocate frequently. 

After several months the plaintiff on 09.02.2020 met with 

his advocate for preparation of Examination-in-chief on 

affidavit and the advocate for the plaintiff read over the 

written statement filed by the Defendant, then the plaintiff 

has came to know that the defendant in paragraph 16 of 

the Written-statement stated that on 06.04.2002 the 

defendant has leased part of the suit land for Tea sapling 

and Tea Cultivation since then and there is a shed with 

roof over 1 Bigha of said plot of land. 

 The plaintiffs contended that the mistake was 

bonafide and further for determining the real question of 

controversy between the parties and to further elaborate 

the pleadings of the parties, it has become necessary to 

correct the mistake. The amendment of the plaint will not 

change the nature and the character of the plaintiff suit in 

any way. Accordingly decided to amend the cause title by 
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numbering Durgeswari Devi as Defendant No.1 and Sri 

Nabin Newar as Defendant No.2 and in Page 8 of the plaint 

in prayer portion in paragraph iii) in the second line by 

deleting Defendant and by inserting in its place 

“Defendants” and in the same line by deleting the word her 

by inserting in its place “ their” and add a new paragraph 

III) by adding prayer as paragraph iii) A as under- 

 “ iii) A. for declaration of unregistered Gift Deed 

dated 16.04.52 and unregistered lease deed/agreement 

dated 06.04.2002 as null, void, illegal and cancellation 

thereof”. 

 Plaintiff proposes to amend in Page 9 of the plaint in 

prayer portion in prayer portion in paragraph iv) in the first 

line by deleting Defendant and by inserting in its place 

“Defendants” and in the same line by deleting the word her 

by inserting in its place “ their”  and introduce a new 

paragraph in the plaint as paragraphs no. 17(a) after 

paragraph no. 17. According to the plaintiff, the proposed 

amendments are very much essential to settle the issues 

between the parties to the suit and to arrive at a just 

decision by this Court. 

 The defendants, per contra, raised objection against 

the amendment petition by contending that the proposed 

amendment will definitely change the nature and character 

of the case which alters the very foundation of the claim of 

the plaintiff and cause injustice to the defendants. They 

further contended that the proposed amendment sought to 

weak the defence of the defendant and the stigma of 



4 
 

Limitation Act of not challenging the gift deed and lease 

agreement in time and hence prayed for rejection of the 

petition.  

 Perused the case record.  

 Perused also the plaint and the written statement.  

 In order to appreciate the rival contentions of the 

parties, it will be apt to examine the provisions dealing with 

addition of parties in a civil suit. Order 1, Rule 10(2) of the 

CPC empowers the Court to implead or add a person as a 

party to the suit at any stage thereof, if such a person 

ought to have been joined or whose presence is necessary 

in order to enable the Court to effectively and completely 

adjudicate upon and settle all the questions involved in the 

suit. The Court is also empowered to strike out the name 

of any party improperly joined. In the case of Aliji 

Momonji & Co. v. Lalji Mavji, reported in (1996) 5 

SCC 379, the Hon’ble Apex Court held that “where the 

presence of the respondent is necessary for complete and 

effectual adjudication of the dispute, though no relief is 

sought, he is a proper party. Necessary party is one 

without whose presence no effective and complete 

adjudication of the dispute could be made and no relief 

granted.”  

 Further in Kasturi v. Iyyamperumal, reported in 

(2005) 6 SCC 733, the Hon’ble Supreme Court held that 

“in order to be necessary party, there must be a right to 

some relief against such arty in respect of the 
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controversies involved in the proceedings, and no effective 

decree can be passed in the absence of such party.” 

 Now Order Vl Rule 17 of Civil Procedure Code 

provides that “The Court may at any stage of the 

proceedings allow either party to alter or amend his 

pleadings in such manner and on such terms as may be 

just, and all such amendments shall be made as may be 

necessary for the purpose of determining the real 

questions in controversy between the parties: - Provided 

that no application for amendment shall be allowed after 

the trial has commenced, unless the Court comes to the 

conclusion that in spite of due diligence, the party could 

not have raised the matter before the commencement of 

trial”.  

 Thus, it transpires that the Court may at any stage 

allow all such amendments as may be necessary for the 

purpose of determining the real question in controversy 

between the parties.  

 Thus, from perusal of the plaint and written 

statement and also perusal of the petition filed by the 

plaintiff, it appears to me that allowing the plaintiff to 

implead Sri Nabin Newar as defendant No.2 and correct 

the words in plaint and adding one paragraphs do not have 

an effect of taking away the right, title and possession of 

the defendant and thus, does not cause serious prejudice 

to the defendant. The proposed amendment will not 

change the nature and the character of the instant case as 

contended by the defendant. The proposed amendment 
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does also not alters the very foundation of the claim of the 

plaintiff and cause injustice to the defendant as contended 

by the defendants. Moreover, the instant suit is at the 

initial stage.  

 Hence, considering the above all aspects, I am of the 

considered opinion that the prayer of the petitioner can be 

allowed. Therefore, the prayer of the petitioner is allowed 

to implead Sri Nabin Newar as Defendant No.2 and amend 

the plaint as sought for.  

 Accordingly Misc (J) case No: 19/20 is disposed of on 

contest. 

    

  

 

 

 

 

 

 

 

 

 

 

 

 


